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occupied by the latter. The Emperors had, indeed,
long been invested with absolute power, but it was
sparingly exercised in the province of private law,
the great mass of which still remained substantially
unwritten.

The Empire was now verging towards its fall.
Rome began to feel more and more the arbitrary
hand of her master. The decadence was marked
by a corresponding decline in jurisprudence, and
the extension of the province of legislation over the
proper domain of the unwritten law was one of the
principal features.1 Whether this extension of legis-
lative power over the domain of private law was the
cause, or the consequence, or simply an accompani-
ment of the decline in the juristic literature, we will
not undertake to pronounce; but upon either view
the fact is significant.

It was indeed, impossible for the noble juris-
prudence of Rome, which had its origin under the
free influences of the Republic, to preserve its
integrity amid the general decay of morals, arts,
letters, and arms which marked the decline of the
Empire, but two circumstances tended greatly to

1 " Hadrian appears to have been the first who assumed without dis-
guise the plentitude of absolute power. And this innovation, so
agreeable to his active mind, was countenanced by the patience of
the times and his long absence from the seat of government. The
same policy was embraced by succeeding monarchs, and, according
to the harsh metaphor of Tertullian, 'the gloomy and intricate forest
of ancient laws was cleared away by the axe of royal mandates and
constitutions.' During four centuries from Hadrian to Justinian, the
public and private jurisprudence was moulded by the will of the
sovereign, and few institutions, either human or divine, were per-
mitted to stand on their former basis.*/. Milman's Gibbon, vol. iv., p.
313-